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34- 18073 
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Proposal to adopt a rule under the 
1934 Act which would require bro- 
kers and dealers to file reports and 
make and preserve records pursu- 
ant to the Currency and Foreign 
Transactions Reporting Act of 1970 
and the regulations of the Depart- 
‘ment of the Treasury [File No. 
S7-904—Comment Period Expires 
October 12, 1981] 





OPINION 











34-18074 FRANK DeFELICE, PH.D & 
Pg. 732 ASSOCIATES, INC., AND 
FRANK DeFELICE 


Where, pursuant to Commission’s 
order of remand directing registered 
securities association to fashion 
new sanction permitting president of 
member firm to retain his one-man 
business while assuring association 
of his firm’s ability to comply with 
regulatory requirements, applicants 
failed to come forward with concrete 
plan for future compliance, held, as- 
sociation’s imposition of sanctions 
based on prior and additional viola- 
tions sustained 
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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18067/August 28, 1981 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
One Boston Place 
Boston, MA 02108 


(SR-BSE-81-7) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On July 1, 1981, the Boston Stock Exchange, Inc. 
(“BSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, (“Act”) and Rule 19b-—4 thereunder, copies 
of a proposed rule change to provide for a paid, 
full-time Chairman of the Board of Governors who 
would be designated the Chief Executive Officer of 
the Exchange, and to make corresponding 
changes in the definition and responsibilities of the 
Vice Chairman and President. The rule change 
also would create a Hearing Committee to conduct 
disciplinary proceedings and redefine the scope of 
jurisdiction of the Committee on Business Con- 
duct. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
17954, July 20, 1981) and by publication in the 
Federal Register (46 FR 38193, July 24, 1981). 
No comments were received with respect to the 
proposed rule filing. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
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proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18068/August 28, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EX- 
CHANGE, INC. 


File No. SR-Amex-—81-16 


The American Stock Exchange, Inc. (“Amex”) 
submitted on August 17, 1981, a proposed rule 
change under Rule 19b—4 to provide for the imple- 
mentation and operation for options of its Opening 
Automated Report Service (“OARS”), which is an 
electronic system to store and automatically report 
executions of market orders received before the 
opening of trading. The rule change also would 
provide for special trade comparison and clearing 
procedures to be used in conjunction with OARS. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 31, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule change or institute proceedings to de- 
termine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within 21 days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written comments should 
file six copies thereof with the Secretary of the 
Commission, Securities and Exchange Commis- 
sion, 500 North Capitol Street, Washington, D.C. 
20549. Reference should be made to File No. 
SR-Amex-81-16. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
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Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18069/August 28, 1981 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-81-17) 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE AND ORDER APPROVING PRO- 
POSED RULE CHANGE 


Pursuant to Section 19(b)(1) of the Securities Ex- 
change Act of 1934, 15 U.S.C. 78s(b)(1) (‘Act’), 
notice is hereby given that on August 21, 1981, 
the Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) filed with the Commission copies 
of a proposed rule change which provides the 
specifications for the CBOE’s Interest Rate Op- 
tions Qualification Examination to be administered 
pursuant to CBOE Rule 20.28 and proposed 
CBOE Rule 21.28. 


Interested persons are invited to submit written 


data, views and arguments concerning the sub- 
mission within 21 days from the date of this publi- 
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cation. Persons desiring to make written com- 
ments should file six copies thereof with the 
Secretary of the Commission, Securities and Ex- 
change Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be 
made to File No. SR-CBOE-81-17. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving 
the proposed rule change prior to the thirtieth day 
after the date of publication of notice of filing 
thereof in order to allow maximum time for the 
CBOE to prepare for the administration of the ex- 
amination and for member firms to prepare per- 
sonnel for testing prior to the CBOE’s contem- 
plated start-up date of its GNMA options trading 
program. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the proposed rule 
change referenced above be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 18070/August 28, 1981 


In the Matter of the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-80- 18) 


ORDER APPROVING AMENDED PROPOSED 
RULE CHANGE 


On October 10, 1980, the National Association of 
Securities Dealers, Inc. (the “NASD’) filed with 
the Commission, pursuant to Section 19(b)(1) of 
the Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (the “Act’) and Rule 19b-4 thereun- 
der, copies of a proposed rule change which 
would amend Schedule D of the NASD’s By-Laws 
concerning the inclusion of rights and warrants on 
the NASDAQ System. The proposed rule change 
would permit rights and warrants to be included on 
the NASDAQ System only if the total number of 
rights and warrants issued is not less that 
100,000. In addition to a number of technical clari- 
fications, the proposed rule change further pro- 
vides that, if the underlying security is listed on 
NASDAQ or on a registered national securities ex- 
change, the number of rights and warrants issued 
will be considered only at the time of initial authori- 
zation. The NASD has indicated that the require- 
ment that a minimum number of rights and war- 
rants be issued is necessary to help ensure that 
there is a sufficient supply of the securities in the 
market to deter any potential manipulation. 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release 17306, 
(November 17, 1980)) and by publication in the 
Federal Register (45 FR 77212, November 21, 
1980).' No comments were received with respect 
to the proposed rule filing. 





‘On December 30, 1980 and on August 21, 1981, 
the NASD filed technical amendments to the pro- 
posed rule change. 
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The Commission finds that the amended proposed 
rule change is consistent with the requirements of 
the Act and the rules and regulations thereunder 
applicable to the NASD, and in particular the re- 
quirements of Section 15A and the rules and regu- 
lations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
amended proposed rule change be, and it hereby 
is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18071/August 28, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE DEPOSITORY TRUST 
COMPANY (File No. SR-DTC-81-4) 


Depository Trust Company (‘DTC’) submitted a 
proposed rule change on July 31, 1981, pursuant 
to Rule 19b-4 under the Securities Exchange Act, 
which provides for the deposit and handling of 
Units (a combination of two or more component 
securities, such as stocks and warrants, initially 
sold and transferred as though they were one) at 
DTC. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 31, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
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cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
E.C. 20549. Reference should be made to File No. 
SR-DTC-81-4. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission's Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18072/August 28, 1981 


NOTICE OF FILING OF A PROPOSED RULE 
CHANGE BY THE OPTIONS CLEARING CORPO- 
RATION (File No. SR-OCC-81-8) 


The Options Clearing Corporation (‘“OCC’’) 
submitted a proposed rule change on July 24, 
1981, pursuant to Rule 19b-—4 under the Securities 
Exchange Act of 1934. The proposed rule change 
eliminates the requirement that Clearing Members 
maintain exercised positions in a separate exer- 
cise settlement account with their correspondent 
clearing corporation and alters the terms of OCC’s 
obligation to holders of option contracts. Under the 
proposed rule change OCC would no longer 
guarantee performance by correspondent clearing 
corporations. Instead, OCC’s obligations with re- 
spect to exercised contracts would terminate at 
the opening of business on the exercise settle- 
ment date after which time an exercising Clearing 
Member must look to its correspondent clearing 
corporation for performance. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
August 31, 1981. Interested persons are invited to 
submit written data, views and arguments con- 
cerning the submission within twenty-one days 
from the date of publication in the Federal Regis- 
ter. Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-OCC-81-8. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18073/August 31, 1981 


Recordkeeping by Brokers and Dealers 
ACTION: Proposed rule. 


SUMMARY: The Commission proposes to adopt a 
rule under the Securities Exchange Act of 1934 
(the “Exchange Act’’) which would require brokers 
and dealers to file reports and make and preserve 
records pursuant to the Currency and Foreign 
Transactions Reporting Act of 1970 (the “Curren- 
cy Act’) and the regulations of the Department of 
the Treasury promulgated thereunder. 


DATE: Comments must be received on or before 
October 12, 1981. 


ADDRESSES: Persons wishing to submit written 
comments should file six copies thereof with 
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George A. Fitzsimmons, Secretary Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 26549. All submissions should 
refer to File No. S7-904 and will be available for 
public inspection at the Commission’s Public Ref- 
erence Room, 1100 L Street, Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 
Elizabeth S. York, Division of Market Regulation, 


Securities and Exchange Commission, 500 North. 


Capitol Street, Washington, D.C., 20549, (202) 
272-2376. 


SUPPLEMENTARY INFORMATION: 
Background 


The Currency and Foreign Transactions Reporting 
Act of 1970 (the “Currency Act’)' and the Depart- 
ment of the Treasury regulations (the “Treasury 
regulations’) promulgated thereunder,? require 
that certain financial institutions, including securi- 
ties brokers and dealers, make reports and main- 
tain records on, among other things, domestic cur- 
rency transactions of more than $10,000 and the 
import and export of currency and monetary in- 
struments of $5,000 or more. 


According to the Currency Act, the Treasury is re- 
sponsible for implementing and administering the 
reporting and recordkeeping requirements of the 
Currency Act. With respect to securities brokers 
and dealers, the Treasury has delegated to the 
Commission the responsibility for assuring compli- 
ance with the Currency Act and Treasury regula- 
tions.? 


The most effective means of enforcing compliance 
with the reporting and recordkeeping requirements 
is through on-site examinations of broker-dealer 
firms conducted by the Commission and the self- 
regulatory organizations (the “SROs’”). In order to 





‘Pub.L. 91-508, 84 STAT. 1114, 12 
§§1730d, 1829b, 1951-1959, 31 
§§ 1051-1122. 


U.S.C. 
U.S.C. 


231 CFR §§103.11-103.51, 37 Fed. Reg. 6912 
(April 5, 1972). 


331 CFR 103.46(a)(6). 
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assure such compliance, the Commission is 
proposing Rule 17a-8 under the Exchange Act. 
The proposed rule would require brokers and deal- 
ers to file reports and make and retain the records 
specified in the Treasury regulations. 


The Currency Act and Treasury Regulations 


The Currency Act requires brokers and dealers to 
file three types of reports. First, domestic financial 
institutions are required to report the payment, re- 
ceipt, or transfer of United States currency or oth- 
er monetary instruments.* Second, any person 
who exports or imports monetary instruments in an 
amount exceeding $5,000 is required to file with 
the Treasury.> Finally, any resident or citizen of 
the United States or person doing business therein 
who engages in any transaction or maintains any 
relationship with a foreign financial agency is re- 
quired to file with the Treasury regarding such re- 
lationship.® 


The Treasury regulations were adopted in 1972, in 
order to implement the above positions of the Cur- 
rency Act. Currently, the Treasury regulations re- 
quire brokers and dealers to file three different re- 
ports. First, they must file a report with the Internal 
Revenue Service (the ‘“IRS’’)’ of any transaction in 
currency exceeding $10,000.8 Second, a report 
must be filed with the Commissioner of Customs? 
when a person exports or imports currency or 
monetary instruments in an amount exceeding 
$5,000.19 A final reporting provision requires all 
persons subject to the jurisdiction of the United 
States to file a report with the Treasury regarding 
any financial interest or authority over a bank, se- 





431 U.S.C. §1081. 

531 U.S.C. §1101. 

631 U.S.C. §1121. 

731 CFR §103.25(a). 

831 CFR §103.22. 

931 CFR §103.25(b) and (c). 


1031 CFR §103.23. 
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curities or other financial account in a foreign 
country."! 


In addition to the above reporting requirements, 
the Treasury regulations require financial institu- 
tions to make and preserve certain records. For 
example, a record of extensions of credit in excess 
of $5,000, a record of transactions involving the 
transfer of funds of more than $10,000 to outside 
the United States and a record of financial inter- 
ests in foreign financial accounts must be made 
and retained for five years.'2 


The Treasury regulations also require certain ad- 
ditional records to be made and retained by bro- 
kers and dealers. Specifically, a broker or dealer 
must maintain for a period of five years: (1) a rec- 
ord of its customer’s taxpayer identification num- 
ber; (2) a copy of each document granting authori- 
ty over a customer's account; (3) each record 
described in Rule 17a—3(a)(1)—(9); and (4) a rec- 
ord of any transaction exceeding $10,000 to or 
from a person, account or place outside the United 
States.'$ 


Proposed Rule 17a-8 


Proposed Rule 17a—8 would require brokers and 
dealers to make the records and reports required 
by the Treasury regulations as outlined above. 
The proposed rule does not specify the required 
reports and records so as to allow for any revi- 
sions the Treasury may adopt in the future. 


The proposed Rule 17a—-8 would require brokers 
and dealers to retain the records required by the 
Currency Act for the time specified in the Treasury 
regulations. Currently, that time period is 5 years. 
However, where an Exchange Act rule and Treas- 
ury regulation require the retention of identical rec- 
ords for varying periods of time, brokers and deal- 
ers would be required to retain the records for the 
longer period of time so as to satisfy the require- 
ments of both the Exchange Act and the Currency 
Act. 





1131 CFR §103.24. 


12See, 31 CFR §§103.31, 103.32, 103.33 and ° 


103.36. 


1331 CFR § 103.35. 
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The Commission believes that the proposed rule is 
consistent with the purposes of the Exchange Act 
and the Commission's obligation to enforce 
broker-dealer recordkeeping requirements. Adop- 
tion of this rule by the Commission would clarify 
the authority of the SROs to assure compliance by 
brokers and dealers with the recordkeeping and 
retention requirements of the Currency Act. 


Regulatory Flexibility Act Considerations 


The Regulatory Flexibility Act, 5 U.S.C. §§601 et 
seq., which became effective on January 1, 1981, 
imposes new procedural steps applicable to agen- 
cy rulemaking which has ‘a significant economic 
impact on a substantial number of small enti- 
ties.” 14 The Chairman of the Commission has cer- 
tified pursuant to the Regulatory Flexibility Act that 
the proposed Rule 17a-8, if adopted, will not have 
a significant economic impact on a substantial 
number of small entities because it codifies as part 





'4Although Section 601(b) of the Regulatory Flexi- 
bility Act defines the term “small entity,” the stat- 
ute permits agencies to formulate their own defini- 
tions. The Commission has published its proposed 
definitions in Securities Exchange Act Release 
No. 17645 (March 20, 1981), 46 FR 19251 (March 
30, 1981). A broker-dealer under the Commis- 
sion’s proposed definition of ‘small business” or 
“small organization” is one that: 


(1) Ils permitted to maintain the amount of net 
capital specified in §240.15c3—1(a)(2) or 
(a)(3); 


(2) Had less than six partners, officers and 
employees on the last business day of the 
preceding calendar year (or in the time 
that it has been in business, if shorter); 
and 


(3) Is not affiliated with any person other than 
a natural person, that is not a small busi- 
ness, or small organization as defined in 
this section. 


Since the Commission is using this definition for 
purposes of proposed Rule 17a-8, it welcomes 
comment on whether this definition of “small busi- 
ness” is appropriate in the context of this rule- 
making proceeding. 
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of the Commission’s rules the existing require- 
ments contained in the Treasury regulations with 
which brokers and dealers currently must comply. 


Statutory Basis 


Pursuant to the Securities Exchange Act of 1934, 
particularly Sections 3, 10, 15, 17 and 23 thereof, 
the Commission proposes to amend Part 240 of 
Chapter I! of Title 17 of the Code of Federal Regu- 
lations by adding §240.17a-8 to read as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 
1934 


§240.17a-8 Financial recordkeeping and report- 
ing of currency and foreign transactions. 


Every registered broker or dealer who is subject to 
the requirements of the Currency and Foreign 
Transactions Reporting Act of 1970 shall comply 
with the reporting, recordkeeping and record re- 
tention requirements of Part 103 of Title 31 of the 
Code of Federal Regulations. Where Part 103 of 
Title 31 of the Code of Federal Regulations and 
§240.17a—4 of this chapter require the same rec- 
ords or reports to be preserved for different peri- 
ods of time, such records or reports shall be pre- 
served for the longer period of time. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Regulatory Flexibility Act Certification 


|, John Shad, Chairman of the Securities and Ex- 
change Commission, hereby certify pursuant to 5 
U.S.C. 605(b) that the proposed Rule 17a-8 set 
forth in Securities Exchange Act Release No. 
34— 18073, if promulgated, will not have a signifi- 
cant economic impact on a substantial number of 
small entities. The reasons for this certification are 
that: the proposed rule does not require brokers 
and dealers to take any action other than that 
which is presently required by the Currency and 
Foreign Transactions Reporting Act of 1970. The 
proposed rule, however, will enable the Commis- 
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sion to ensure that the subject brokers and dealers 
comply with the requirements of the Currency and 
Foreign Transactions Reporting Act. 


John S.R. Shad 
Chairman 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 18074/August 31, 1981 


Admin. Proc. File Nos. 3-5507, 3-5774 and 
3-5937 


In the Matter of the Application of 


FRANK DeFELICE, PH.D. & ASSOCIATES, INC. 
Mooresville, North Carolina 


and 
FRANK DeFELICE 
For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


OPINION OF THE COMMISSION 


REGISTERED SECURITIES ASSOCIA- 
TION—REVIEW OF DISCIPLINARY PROCEED- 
INGS 


Redetermination of Sanctions Pursuant to 
Remand 


Where, pursuant to Commission’s order 
of remand directing registered securities 
association to fashion new sanction 
permitting president of member firm to 
retain his one-man business while as- 
suring association of his firm’s ability to 
comply with regulatory requirements, 
applicants failed to come forward with 
concrete plan for future compliance, 
held, association’s imposition of sanc- 
tions based on prior and additional vio- 
lations sustained. 
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APPEARANCES: 


Frank DeFelice, for Frank DeFelice, Ph.D. & Asso- 
ciates, Inc. and pro se. 


Andrew McR. Barnes and Thomas A. Wiltrakis, 
for the National Association of Securities Dealers, 
Inc. 


Frank DeFelice, Ph.D. & Associates, Inc. (‘the 
firm’’), a registered broker-dealer, and Frank 
DeFelice, its president, major stockholder and only 
registered principal, appeal from disciplinary ac- 
tion taken against them by the National Associa- 
tion of Securities Dealers, Inc. (“NASD”). The 
NASD censured DeFelice, fined him $2,000, 
expelled the firm from membership, and barred 
DeFelice from association with any NASD member 
as a financial principal.1 The NASD’s action was 
based on findings of violation in two separate pro- 
ceedings, one of which we had remanded to the 
Association so that it could fashion a new sanction 
with respect to DeFelice. Our findings are based 
on an independent review of the record. 


We turn first to the remanded proceeding. In Sep- 
tember 1979, we affirmed findings by the NASD 
that the firm had violated net capital, customer 
protection, reporting and recordkeeping provi- 
sions, and that DeFelice was responsible for those 
violations.2 Our findings may be summarized as 
follows. 


1. During the period December 1976 through 
March 1977, and in May and June of 1977, the 
firm operated with month-end net capital deficien- 
cies. Prior to the periods in question, DeFelice 
was aware that, in order to meet minimum net cap- 
ital requirements, the firm would have to obtain 
additional capital pursuant to satisfactory subordi- 
nation agreements. Moreover, he had been 
notified that no agreements could be deemed “‘sat- 





1The NASD also assessed costs. 


2Frank DeFelice, Ph.D. & Associates, Inc., Secu- 
rities Exchange Act Release No. 16206 (Septem- 
ber 14, 1979), 18 SEC Docket 394. 
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isfactory” until the NASD found it acceptable. Yet, 
after submitting two such agreements to the NASD 
in November 1976, DeFelice continued to operate 
his firm without awaiting the NASD’s required ap- 
proval. In March 1977, the NASD informed De- 
Felice that the two agreements were unaccept- 
able. In April, he submitted a new agreement 
which the NASD ultimately approved, but only af- 
ter the period in question. 


2. During 1976, the firm was operating under a 
claimed exemption from the customer protection 
provisions of Rule 15c3-3 under the Securities 
Exchange Act. Contrary to exemptive require- 
ments, the firm deposited a customer's payment 
for certain securities in the firm’s general checking 
account. 


3. For a period of about nine months, the firm 
failed to amend its NASD membership application 
to disclose that, on February 5, 1976, it had been 
suspended from conducting business in South 
Carolina. In addition, the firm failed to file its 1976 
annual report on time and, when the report was 
filed in March 1977, it was materially deficient. 
DeFelice was notified of various deficiencies in his 
firm’s audited financial statements. However, the 
deficiencies were not corrected until mid-July, af- 
ter the NASD had threatened the firm with summa- 
ry suspension. 


4. During various periods from December 1, 1976 
through at least June 30, 1977, the firm failed in 
various respects properly to maintain its books 
and records. 


The NASD had censured applicants, fined them 
$2,500, and barred DeFelice from association with 
any NASD member in a principal, managerial or 
supervisory capacity. We affirmed the NASD’s im- 
position of the fine and censure, but concluded 
that the bar imposed on DeFelice was excessive. 
While noting that the rules applicants had violated 
were important safeguards designed to protect 
public investors, we considered ‘the effective ter- 
mination of DeFelice’s one-man business opera- 
tion too severe a sanction when other remedies 
[might] be effective to ensure compliance.” 





3Frank DeFelice, Ph.D. & Associates, Inc., supra., 
18 SEC Docket at 398-399. 
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We noted DeFelice’s expressed willingness to di- 
vest himself of responsibility for compliance and 
place it in “competent, experienced hands,” and 
the NASD’s willingness to permit him to remain in 
business if he did so. Accordingly, we decided to 
remand the proceeding against DeFelice to the 
NASD so that the Association could “fashion a 
new sanction which will permit DeFelice to retain 
his business, and at the same time assure the 
NASD of the firm's ability to comply with applica- 
ble regulatory requirements.” 4 


At the time of our decision in the proceeding de- 
scribed above, applicants had an appeal pending 
before us in another NASD proceeding in which 
the Association had expelled the firm from mem- 
bership and barred DeFelice from association with 
any member in a principal capacity. When we is- 
sued our decision in the first proceeding, appli- 
cants and the NASD agreed to consolidate the 
second action with the remanded proceeding so 
that the Association could consider both matters in 
light of our decision. Accordingly, applicants with- 
drew their appeal in the second proceeding pend- 
ing the Association’s decision on remand. 


In the second proceeding, the NASD made the fol- 
lowing findings of violation: 


1. Applicants failed to comply with recordkeeping 
requirements in that: 


(a) Several money balances reflected in the firm’s 
trial balance as of November 30, 1977, failed to 
correspond with the balances reflected in subsidi- 
ary records; 


(b) The firm’s receipt and delivery blotter failed to 
reflect the receipt of certain securities; and 


(c) The firm's customer ledger inaccurately reflect- 
ed the dates a customer made payments for cer- 
tain securities. 


2. During the period November 23 to December 
15, 1977, at a time when the Firm was operating 
under a claimed exception from the customer pro- 
tection provisions of Rule 15c3-3 under the Ex- 


4\ld. at 399. 
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change Act, applicants failed, contrary to exemp- 
tive requirements, promptly to transmit funds to a 
customer. Although applicants’ records indicated 
that $952.19 was due the customer as of Novem- 
ber 23 from the sale of certain securities, the mon- 
ey had not been remitted by December 15. Appli- 
cants asserted that the firm acted as agent in the 
transaction, and claimed that it had not yet re- 
ceived the customer's sales proceeds. However, 
the burden of establishing the availability of an ex- 
emption rests upon those who claim it. And appli- 
cants failed to substantiate their claim that the 
customer’s funds had not yet been received.® 


On the basis of an independent review of the rec- 
ord, we affirm the above findings of violation.® 


On January 25, 1980, over four months after our 
remand, the NASD wrote to DeFelice confirming 
the information previously given to him that the 
Association’s remand hearing would be held on 
February 20. Noting DeFelice’s expressed willing- 
ness to divest himself of responsibility for compli- 
ance and place it in competent, experienced 
hands, the NASD advised him to come to the 
hearing prepared to offer a solution consistent with 
this Commission's instructions. The NASD stated 
that it was unable to provide DeFelice with a com- 
petent principal or a correspondent broker-dealer 
and, therefore, that the burden was on him to 
come forward with a plan for compliance. 


At the February 20 hearing, DeFelice stated that 
he was still considering three possibilities: (a) be- 
coming a branch office of another broker-dealer; 
(b) hiring a certified public accountant experienced 
in the securities business to maintain his firm's 
books and records; and (c) entering into a clearing 
arrangement with another broker-dealer which 
would carry the firm's customer accounts and exe- 
cute all of its securities transactions. Counsel for 
the NASD noted that this Commission's decision 





5See Crosby & Elkin, Inc., Securities Exchange 
Act Release No. 17709 (April 13, 1981), 22 SEC 
Docket 772, 776. 


6The NASD found that, during the period June 30 
to December 15, 1977, the firm failed to send cus- 
tomers the unaudited financial statement required 
by Rule 17a-—5(c)(3) under the Exchange Act. 
However, the record does not support this finding, 
and we accordingly set it aside. 
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had been issued on September 14, 1979,” and 
that DeFelice had known since then that he would 
“have to do something.” Counsel advised De- 
Felice that the Board of Govenors would consider 
his situation at its March meeting, and recom- 
mended that he submit a concrete, written propos- 
al before March 10 as to the manner in which he 
intended to solve the firm’s compliance problems. 
The chairman of the hearing subcommittee also 
requested ‘something definite.” DeFelice agreed 
to submit a statement detailing “as specifically as 
possible” exactly what he proposed to do. 


On March 10, DeFelice reported to the NASD. He 
stated that one certified public accountant had re- 
fused to help him, that another was coming to talk 
to him, and that, although he had made many in- 
quiries and received some replies, he had not yet 
been successful in finding a broker-dealer willing 
to clear for him on a fully disclosed basis. De- 
Felice suggested that a properly programmed 
computer might soive his problems. Finally, he ex- 
pressed the hope that his efforts would be suc- 
cessful since “[he couldn’t] keep up with all the re- 
quired record-keeping and reporting.” 


V. 


On April 30, 1980, having received no further word 
from DeFelice, the NASD issued its decision on 
remand. The Association noted that, in addition to 
the two proceedings described above, the firm and 
DeFelice had been the subject of two additional 
disciplinary actions. In 1973, the NASD found that, 
during the period September through December 
1972, the firm had operated with net capital defi- 
ciencies. And, in 1976, this Commission affirmed 
the NASD’s findings that applicants’ efforts to in- 
duce certain customers to lend the firm securities 
on a subordinated basis involved recommenda- 
tions that were both unsuited to the customers’ 
needs and deceptive, and that applicants had 
failed to comply with recordkeeping requirements.® 


The NASD stated that, although it had attempted 
to comply with the remand order, DeFelice had not 





7See n. 2, supra. 


8Frank DeFelice, Ph.D. & Associates, Inc., Secu- 
rities Exchange Act Release No. 12564 (June 22, 
1976), 9 SEC Docket 947. 
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fulfilled the promise he made to this Commission 
to divest himself of responsibility for compliance. 
The Association noted that, although given ample 
opportunity to do so, DeFelice never came forward 
with a definite plan for conducting his firm’s opera- 
tions in accordance with regulatory requirements. 
Accordingly, the NASD concluded that it had no 
choice but to impose the sanctions set forth at the 
outset of this. opinion, including the expulsion of 
the firm from membership and a bar of DeFelice 
from association with any NASD member as a fi- 
nancial principal. Thereafter, applicants filed their 
present appeal. 


Vi. 


On July 7, 1980, the NASD wrote to DeFelice ad- 
vising him that, despite his appeal to this Commis- 
sion, the expulsion of his firm from NASD mem- 
bership had become effective. And, on July 24, we 
denied applicants’ request for a stay pending our 
review of the NASD’s action. We noted the four 
NASD disciplinary actions that had been brought 
against applicants, DeFelice’s failure to come up 
with any concrete proposal for compliance, and 
DeFelice’s statement in his application for review 
that “[gloing fully disclosed seems to be the only 
solution that | can think of that would meet the pa- 
rameters of the Commission’s opinion, but this can 
not be done at this time.”’° 


On August 9, DeFelice advised the NASD that he 
had entered into a clearing agreement with anoth- 
er broker-dealer. However, the broker in question 
apparently withdrew from the arrangement after 
learning that the firm had been expelled by the 
NASD. On August 18, DeFelice informed the 
NASD that another broker-dealer was willing to 
clear the firm’s trades on a fully disclosed basis. 
The NASD’s staff agreed to submit a copy of the 
proposed agreement to the Board of Governors at 
its September meeting, so that the Board would 
have an opportunity to reconsider its prior deci- 
sion. 


At the September meeting, the Board reviewed the 
preliminary clearing agreement submitted by 





9On July 28, the firm applied to this Commission 
to become registered as a SECO broker-dealer. 
However, on August 9, DeFelice wrote to us with- 
drawing the application, and the registration never 
became effective. 
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DeFelice. However, it aiso considered a FOCUS 
report filed by the firm for the month of August 
which revealed that, despite its expulsion from 
NASD membership and this Commission's denial 
of a stay, the firm had engaged in some 21 trans- 
actions during that month. In light of this informa- 
tion, the Board determined that “it would not be 
appropriate to modify its decision in any re- 
spect.” 1° 


Vil. 


Applicants argue that the NASD’s action on re- 
mand must be set aside since it did not comply 
with our instructions that “the Association should 
fashion a new sanction which will permit DeFelice 
to retain his business.” '’ However, we additionally 
provided that the NASD must be satisfied that the 
sanction imposed would assure “the firm’s ability 
to comply with applicable regulatory require- 
ments.” 12 


Since the NASD never received any such assur- 
ance, it was not obliged to permit DeFelice’s firm 
to continue in business under his management. 


Our remand to the NASD was in large part based 
on DeFelice’s expressed willingness, in light of his 
inability to keep abreast of and comprehend the 
regulations applicable to broker-dealers, ‘‘to divest 
himself of responsibility for compliance and place 
it in ‘competent, experienced hands.” 13 Under the 
circumstances, we think that the NASD properly 
placed on DeFelice the burden of coming forward 
with a specific, concrete proposal that would ena- 
ble his firm to meet its regulatory responsibilities, 
particularly since he informed the Association that 
“any solution [would] have to be mutually accept- 





'©The NASD’s request to make a part of the rec- 
ord its letter notifying DeFelice of the Board’s ac- 
tion is granted. The report of the firm's August 
transactions, which is attached to the NASD’s 
brief, is hereby admitted into evidence. 


Frank DeFelice, Ph.D. & Associates, Inc., su- 
pra, 18 SEC Docket at 399. 


id. 


id. 
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able.” Although DeFelice was given ample oppor- 
tunity to present such a plan, he failed to do so by 
the time the NASD had issued its remand decision 
on April 30, 1980. 


Although the NASD subsequently agreed to con- 
sider the proposed clearing agreement submitted 
by DeFelice, we are unable to conclude that it 
abused its discretion in refusing to reconsider its 
prior decision when it learned that the firm had 
continued to engage in the securities business af- 
ter being expelled from the Association. The rec- 
ord does not support DeFelice’s claim that he “did 
not understand the ramifications” of that expul- 
sion. In applying to us for a stay, DeFelice clearly 
stated, “... [T]he expulsion puts me out of busi- 
ness.” Nor is DeFelice aided by pointing to the 
fact that his firm had applied for registration as a 
SECO broker-dealer, since, as he was well aware, 
its registration as such never became effective.'4 


VII. 


Applicants argue that the sanctions imposed by 
the NASD are too severe. They assert, among oth- 
er things, that their violations were not serious, 
that no fraud was involved, and that no harm was 
done to any member of the public. However, as we 
previously pointed out when applicants were last 
before us, the rules they violated and, as evi- 
denced in the subsequent proceeding, continued 
to violate, are important safeguards which have as 
their basic purpose the protection of public inves- 
tors.15 


As set forth above, applicants have now been the 
subject of four NASD disciplinary actions. And 
DeFelice has conceded that he ‘can’t keep up 
with all the required record-keeping and report- 





14See n. 9, supra. In this connection, we note that, 
pursuant to Rule 15b8-2(a) under the Exchange 
Act, a registered broker-dealer may not conduct 
business if it has been expelled from a registered 
national securities association for violating any 
rule prohibiting conduct inconsistent with just and 
equitable principles of trade. 


15See Frank DeFelice, Ph.D. & Associates, Inc., 
supra, 18 SEC Docket at 398-399, and cases 
cited in note 27 of that opinion. 
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ing."’ Our efforts at leniency have proved unavail- 
ing. Under all of the cirumstances, we are unable 
to conclude that the sanctions imposed by the 
NASD are excessive or oppressive.'6 


An appropriate order will issue. 

By the Commission (Chairman SHAD and Com- 
missioners LOOMIS, EVANS and LONGSTRETH); 
Commissioner THOMAS not participating. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18074/August 31, 1981 


Admin. Proc. File Nos. 3-5507, 3-5774 and 
3-5937 


In the Matter of the Application of 


FRANK DeFELICE, PH.D. & ASSOCIATES, INC. 
Mooresville, North Carolina 


and 
FRANK DeFELICE 
For Review of Disciplinary Action Taken by the 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


ORDER AFFIRMING DISCIPLINARY ACTION 
TAKEN BY REGISTERED SECURITIES ASSOCI- 
ATION 


On the basis of the Commission’s opinion issued 
this day, it is 


ORDERED that the disciplinary action taken by 
the National Association of Securities Dealers, 
Inc. against Frank DeFelice, Ph.D. & Associates, 





16Cf. Fox Securities Company, Inc., 45 S.E.C. 


377, 384 (1973) 
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Inc., and Frank DeFelice, and the Association’s 
assessment of costs, be, and they hereby are, af- 
firmed. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18075/August 31, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGES BY THE CHICAGO BOARD OPTIONS 
EXCHANGE, INC. AND THE PHILADELPHIA 
STOCK EXCHANGE, INC. 


File Nos. SR-CBOE-81-16 
SR-Phix-—81-14 


The Philadelphia Stock Exchange, Inc. submitted 
on August 18, 1981, a proposed rule change un- 
der Rule 19b—4 to amend its current policy con- 
cerning the introduction of additional options 
series to allow it to introduce, when appropriate, 
additional series of options at the next exercise 
price interval so long as at least 45 days remain 
before expiration of the series. On August 20, 
1981, the Chicago Board Options Exchange, Inc. 
submitted an identical proposed rule change. 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
September 8, 1981. In order to assist the Commis- 
sion to determine whether to approve the pro- 
posed rule changes or institute proceedings to de- 
termine whether the proposed rule changes 
should be disapproved, interested persons are in- 
vited to submit written data, views and arguments 
concerning the submissions within 21 days from 
the date of publication in the Federal Register. 
Persons desiring to make written comments 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File 
Nos. SR-CBOE-81-16 and SR—Phix—81-14. 
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Copies of the submissions, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 18076/August 31, 1981 


In the Matter of 


HEFFINGTON-NORMAN INVESTMENTS, INC. 
WALTER MERLE HEFFINGTON 


The Securities and Exchange Commission has or- 
dered public administrative proceedings under the 
Securities Exchange Act of 1934 against Heffing- 
ton-Norman Investments, Inc. (“HNI’), Wichita 
Falls, Texas, a registered broker-dealer, to deter- 
mine whether its registration as a broker-dealer 
should be suspended, and against HNI and Walter 
Merle Heffington (‘‘Heffington’), Wichita Falls, 
Texas, to determine what, if any, remedial sanc- 
tions should be imposed. 


The proceedings are based upon allegations that 
Heffington is an associated person of HNI and that 
on March 26, 1981, a federal grand jury in Dallas, 
Texas returned a thirteen-count indictment against 
him charging, among other things, conspiracy to 
commit fraud by wire. It is further alleged that 
Heffington, following a jury trial, was found guilty 
on all counts, and on June 26, 1981 was sen- 
tenced to three years imprisonment on each 
count, the sentences to run concurrently, and 
fined $10,000. 


738/SEC DOCKET 


A hearing has been scheduled for September 15, 
1981, at 10:00 a.m., to determine if the broker- 
dealer registration of HN! should be suspended. 
Moreover, a reconvened hearing will be scheduled 
by further order to take evidence on the staff's al- 
legations and to afford the respondents an oppor- 
tunity to offer any defenses thereto, for the pur- 
pose of determining what remedial sanctions, if 
any, should be ordered by the Commission. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22178/August 28, 1981 


In the Matter of 


NATIONAL FUEL GAS CORPORATION 
308 Seneca Street 
Oil City, Pennsylvania 16301 


PENN-YORK ENERGY CORPORATION 
10 Lafayette Square 
Buffalo, New York 14203 


NATIONAL FUEL GAS DISTRIBUTION 
CORPORATION 

10 Lafayette Square 

Buffalo, New York 14203 


NATIONAL FUEL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10112 


(70-6536) 


NOTICE OF PROPOSED INCREASE IN SHORT- 
TERM UNSECURED DEBT AND GAS INVENTO- 
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RY BORROWINGS; INCREASE IN AUTHORIZED 
BORROWINGS BY ONE SUBSIDIARY FROM 
MONEY POOL 


National Fuel Gas Company (‘National’), a regis- 
tered holding company, and three of its subsidiary 
companies, National Fuel Gas Distribution Corpo- 
ration (“Distribution”), National Fuel Gas Supply 
Corporation (“Supply”) and Penn-York Energy 
Corporation (“Penn-York’’) (collectively “System’’) 
have filed a post-effective amendment to their 
application-declaration previously filed and 
amended pursuant to Sections 6(a), 7, 9(a), 10, 
12(b) and 12(f) of the Public Utility Holding Com- 
pany Act of 1935 (‘Act’) and Rules 42, 43, 45, 
50(a)(2), 50(a)(3) and 50(a)(5) thereunder. 


By prior order dated February 2, 1981 (HCAR No. 
21903) in this proceeding, National was author- 
ized to incur short-term debt up to a maximum 
principal amount of $138,700,000 through external 
borrowings. The applicant-declarants were also 
authorized to institute a System money pool 
through which the System companies could bor- 
row and lend funds on a short-term basis. By the 
terms of that order, the maximum principal out- 
standing amount of unsecured debt authorized for 
the System from bank borrowings, commercial pa- 
per sales, surplus fund loans or any other source 
is limited to $92,687,764, which was 20% of the 
System's consolidated capitalization at September 
30, 1980. 


The balance of the short-term debt was authorized 
to be incurred for Supply's gas inventory pur- 
poses. That order also authorized Penn-York to 
borrow up to $40,000,000 from the System money 
pool. 


By post-effective amendment, the System seeks 
authorization 1) to incur short-term unsecured 
debt up to a maximum principal amount of 
$96,244,711, which is equal to 20% of the Sys- 
tem’s capitalization as of June 30, 1981, 2) to in- 
cur up to $42,455,289 of short-term debt for Sup- 
ply’s gas inventory purposes and 3) for Penn-York 
to borrow up to $50,000,000 from the System 
money pool. The terms and conditions of the 
transactions would remain as authorized by the 
Commission order of February 2, 1981 (HCAR No. 
21903) 
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Penn-York has been incurring short-term debt to 
finance the development of underground gas stor- 
age facilities that it will use to provide gas storage 
service to non-affiliated utilities. Penn-York is ex- 
pected to incur this higher level of short-term debt 
because the price of base-gas that Penn-York is 
purchasing for injection into its underground stor- 
age facilities has risen to a level that was not origi- 
nally anticipated. 


Although external financing will not be increased, 
the System’s unsecured short-term debt and 
borrowings for Supply’s gas inventory may in- 
crease to the proposed levels because of the tim- 
ing of System's long-term financing arrangements. 


The application-declaration as amended by the 
post-effective amendment and any amendments 
thereto are available for public inspection through 
the Commission's Office of Public Reference. In- 
terested person wishing to comment or request a 
hearing should submit their views in writing by 
September 21, 1981, to the Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549, and serve a copy on the applicant- 
declarants at the addresses specified above. 
Proof of service (by affidavit or, in the case of an 
attorney at law, by certificate) should be filed with 
the request. Any request for a hearing shall 
indentify specifically the issues of fact or law that 
are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive 
a copy of any notice or order issued in this matter. 
After said date, the application-declaration, as 
amended by the post-effective amendment or as it 
may be further amended, may be granted and 
permitted to become effective. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22179/August 28, 1981 


In the Matter of 


OHIO POWER COMPANY INC. 
WINDSOR POWER HOUSE COAL COMPANY 
Canton, Ohio 


(70-6568) 


ORDER AUTHORIZING FINANCING OF NEW 
COAL PREPARATION FACILITIES 


Ohio Power Company (‘Ohio Power’), an electric 
utility subsidiary company of American Electric 
Power Company, Inc. (“AEP’’) and Windsor Power 
House Coal Company (‘Windsor’) a wholly owned 
mining subsidiary, of Ohio Power have filed an 
application-declaration with this Commission pur- 
suant to Sections 6, 7, 9, 10 and 12 of the Public 
Utility Holding Company Act of 1935 (‘Act’), and 
Rule 50(a)(3) promulgated thereunder as applica- 
ble to the proposed transaction. 


Windsor mines coal and sells and delivers it to 
Ohio Power. Windsor operates a deep mine lo- 
cated in Brooke County, West Virginia, (the 
“Windsor Mine’) which has current proven recov- 
erable reserves of approximately 33 million tons of 
clean coal. The current capacity of its mining oper- 
ation is approximately 600,000 tons per year. The 
forecasted clean coal production from Windsor is 
680,000 tons per year through 1985 and 
1,000,000 tons per year thereafter. Based upon 
current mine plans and projections and the recov- 
erable reserves estimates, the “life expectancy” of 
the mine is 35 years. 


The mine is a four section mine producing 
1,080,000 raw tons of coal per year at its capacity 
for the next five years. There is a possibility that 
after mining through the mine area having a cur- 
rent projected capacity of 680,000 clean tons, an- 
other area will be reached that would potentially 
permit production of up to 1,000,000 to clean tons 
per year. New capital investment would be re- 
quired to realize increased production but these 
amounts have not yet been determined. 


Run-of-mine coal from Windsor Mine is character- 
ized by its inherent low ash fusion temperature in 
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combination with relatively low BTU and high ash 
content, both of which contribute to a slagging 
problem when the coal is burned. One of the rea- 
sons for the slagging problem is inadequate wash- 
ing of the Windsor Mine coal. 


The existing preparation plant facilities have be- 
come obsolete and inadequate due to mechaniza- 
tion of mining methods subsequent to 1944 when 
the facilities were completed. These facilities were 
not capable of producing the required quality. Cur- 
rent environmental regulations and economic con- 
straints require that coal be washed in order to 
comply with and maintain air quality emission 
standards and promote maximum availability from 
each generating unit. Continued use of antiquated 
facilities would substantially preclude any increase 
in quality or quantity of clean coal produced at the 
Windsor Mine. Its continued use would result in 
the inability of Ohio Power’s Cardinal Plant to use 
clean coal shipped from the facilities at the 
Windsor Mine. Ohio Power and Windsor believe it 
is not feasible due to the age of the preparation 
plant to upgrade it to treat and wash all sizes of 
coal produced by the Windsor Mine properly. 


Windsor proposes to construct a new preparation 
plant which will be designed to wash all of the coal 
produced at the Windsor Mine at a cost of approxi- 
mately $10,900,000. The ability to wash all sizes 
of the coal produced at the Windsor Mine will ena- 
ble Windsor to produce a consistent coal of higher 
quality which can be burned at Ohio Power's 
plants using such coal. Furthermore, this higher 
quality coal can be burned at Ohio Power’s Cardi- 
nal Plant, which cannot currently use the low qual- 
ity Windsor coal. 


To achieve long-term operational economies, the 
new preparation plant would be built to accommo- 
date the current, as well as the anticipated, raw 
production potential of the Windsor Mine. While 
the current raw coal production level at the 
Windsor Mine is approximately 4,000 raw tons per 
day, the new preparation plant will have a washing 
capacity of approximately 8,000 raw tons per day. 
A temporary surplus preparation plant capacity 
would result for at least 5-7 years. 


Windsor believes that during the interim period of 
surplus capacity, the use of the new preparation 
plant by associated and non-affiliated companies 
would be advantageous to both Windsor and Ohio 
Power, because revenue from such use of the new 
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preparation plant would be credited to operating 
and capital costs of Windsor and would result in a 
lower net cost of Windsor production. The use of 
the Windsor coal cleaning facilities in connection 
with other affiliate transactions or for nonaffiliate 
parties, however, would be the subject of a sepa- 
rate, future application. 


As part of the proposed coal handling facilities of 
the new preparation plant, Windsor proposes to 
build a conveyor belt to transport the clean coal 
from the preparation plant to a barge loading 
point. The conveyor belt would be approximately 
one mile in length and cost approximately 
$5,600,000. Until the conveyor is completed, the 
cleaned coal will be transported by truck to an ex- 
isting river load-out facility for barge loading. 


In conjunction with the construction of the prepa- 
ration plant and coal handling facilities, Windsor 
would place into operation an acid mine drainage 
treatment facility and associated drainage struc- 
tures which will capture and treat the run-off water 
from the preparation plant and coal storage areas 
and will ensure that water run-off is in compliance 
with applicable federal, state and local laws and 
regulations. The cost of the acid mine drainage fa- 
cility will be approximately $1,400,000. 


The aggregate cost of the new preparation plant at 
the Windsor Mine and its related facilities, includ- 
ing mine development and reclamation expendi- 
tures, is projected to be approximately 
$21,800,000. The cost of the new preparation 
plant and related facilities will be financed through 
a combination of long-term loans and cash capital 
contributions from Ohio Power to Windsor during 
the period of construction. The portions of each in- 
vestment by Ohio Power in Windsor represented 
by long-term loans and cash capital contributions 
respectively will correspond to the debt-equity ra- 
tio of Ohio Power as of the end of the calendar 
year prior to the time each investment is made. As 
of December 31, 1980, the capitalization ratios of 
Ohio Power were 55.9%, 11.8%, and 32.3%, for 
debt, preferred and common equity, respectively. 


In exchange for the long-term loans of Ohio Pow- 
er, Windsor will issue to Ohio Power promissory 
notes for the principal amount of such loans. Each 
of the notes will mature and become payable on 
December 31, 2010. It is proposed that the inter- 
est rate per annum on each note issued by 
Windsor shall, in each case, be equal to the effec- 
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tive interest cost of Ohio Power's most recently 
issued series of First Mortgage Bonds. The most 
recently issued series of Ohio Power's First Mort- 
gage Bonds, the 15-%% Series due March 1, 1988 
issued in March 1981, have an effective interest 
cost to Ohio Power of 15.4% per annum. 


The capital contribution to be made by Ohio Power 
to Windsor for the investment in the new prepara- 
tion plant and its related facilities would equal the 
equity component of the debt-equity ratio of Ohio 
Power as of December 31, 1980. It is proposed 
that the return on equity applicable to this capital 
contribution shall be based on the weighted cost of 
money of Ohio Power's last issue of preferred 
stock (Ohio Power's last issue of preferred stock 
was the $2.27 series with a cost to Ohio Power 
equal to 9.46%) and the rate of return on common 
equity determined and allowed by the Federal En- 
ergy Regulatory Commission (FERC) in the most 
recent wholesale rate proceeding involving Ohio 
Power. Since there is presently no such applicable 
FERC order, it is proposed that the cost of com- 
mon equity capital of Windsor to be included in a 
return on equity be set at 13%, which is not more 
than the level allowed in the most recent order of 
the Public Utilities Commission of Ohio in a retail 
rate proceeding involving Ohio Power. Based on 
Ohio Power's debt-equity ratio, the interest rate on 
the long-term note and the return on equity stated 
above, the overall cost of capital to Windsor would 
be 13.93% 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. The expenses to be 
incurred in connection with the proposed transac- 
tion are estimated to be $500. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22139), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration be, and it hereby is, 
granted and permitted to become effective forth- 
with, subject to the terms and conditions pre- 
scribed in Rule 24 promulgated under the Act, ex- 
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cept that (1) Windsor shall file certificates within 
60 days after the end of each calendar quarter set- 
ting forth concerning its activities during such 
quarter the following: (a) corporate balance sheets 
and income statements, including computations of 
cost of capital for the quarter on investments made 
by Ohio Power; (b) a description of mine opera- 
tions and improvements made during the quarter; 
(c) a statement of commercial coal shipped, 
including the quantities of coal sold to each buyer, 
the price of such coal and the computation of the 
cost of coal sold; (d) a schedule of the applied cost 
of capital allowance; (e) a schedule of commercial 
investment, including a breakdown of mining plant 
and service; and (f) supporting schedules of 
operating expenses incurred during the quarter; 
and (2) Windsor shall include with the certificate 
reporting the results of the last quarter of the cal- 
endar year a description of the construction ex- 
penditures budgeted for the following calendar 
year. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22180/August 31, 1981 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6538) 


ORDER AUTHORIZING EXTENSION OF TIME 
DURING WHICH FIRST MORTGAGE BONDS 
MAY BE ISSUED AND SOLD 


Alabama Power Company (‘Alabama’), an elec- 
tric utility subsidiary of The Southern Company, a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application-declaration previously filed and 
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amended pursuant to Section 6(b) and 12(c) of the 
Public Utility Holding Company Act of 1935 (‘Act’) 
and Rules 42 and 50 thereunder. 


By prior order in this proceeding dated April 7, 
1981 (HCAR No. 21994), Alabama was authorized 
to issue and sell at competitive bidding up to 
$200,000,000 aggregate principal amount of first 
mortgage bonds and $50,000,000 of preferred 
stock. That order authorized Alabama to issue up 
to $100,000,000 principal amount of an initial 
series of bonds in or subsequent to April 1981, 
and up to $100,000,000 principal amount of addi- 
tional series of bonds not later than August 31, 
1981. Pursuant to such authorization, Alabama is- 
sued and sold $75,000,000 principal amount of 
bonds in April 1981. 


By post-effective amendment Alabama proposes 
to extend through October 31, 1981, the period 
during which the remaining $125,000,000 of bonds 
may be issued and sold. 


The record is not complete with respect to the pro- 
posed issuance of the $125,000,000 principal 
amount of bonds. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, ex- 
cept with respect to the matters over which juris- 
diction continues to be reserved, subject to the 
terms and conditions prescribed in Rule 24 under 
the Act. 


IT IS FURTHER ORDERED that the reservation of 
jurisdiction in the order dated April 7, 1981 (HCAR 
No. 21994) be, and it hereby is, continued. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22181/September 2, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
2700 One Main Place 
Dallas, Texas 75250 


CENTRAL POWER AND LIGHT COMPANY 
P.O. Box 2121 
Corpus Christi, Texas 78403 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 

P.O. Box 21106 

Shreveport, Louisiana 71156 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
P.O. Box 201 
Tulsa, Oklahoma 74102 


WEST TEXAS UTILITIES COMPANY 
P.O. Box 841 
Abilene, Texas 79604 


CENTRAL AND SOUTH WEST SERVICES, INC. 
2700 One Main Place 
Dallas, Texas 75250 


TRANSOK PIPE LINE COMPANY 
P.O. Box 2008 
Tulsa, Oklahoma 74101 


(70-6515) 


NOTICE OF PROPOSED PARTICIPATION BY 
PIPELINE SUBSIDIARY IN SYSTEM MONEY 
POOL AND BORROWING FROM MONEY POOL 


Central and South West Corporation (CSW’”), a 
registered holding company, and five of its subsid- 
iary companies, Central Power and Light Compa- 
ny (“CPL”), Southwestern Electric Power Compa- 
ny (“SWEPCO”), West Texas Utilities Company 
(“WTU”), Public Service Company of Oklahoma 
(“PSO”), Central and South West Services, Inc., 
(‘CSWS”’) and Transok Pipe Line Company 
(“Transok’’), a pipe line subsidiary of PSO, have 
filed with this Commission post-effective amend- 
ments to their application-declaration previously 
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filed and amended pursuant to Sections 6, 7, 9 (a), 
10, 12(b) and 12(f) of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 43, 45, 50 
(a)(2) and 50(a)(5) promulgated thereunder. 


By prior order dated December 31, 1980 (HCAR 
No. 21868), the applicant-declarants, except 
Transok, were authorized through June 30, 1982 
to make short-term borrowings not to exceed 
$300,000,000 in aggregate principal amount 
through the CSW System money pool, commercial 
paper sales and bank borrowings. 


By post-effective amendment, Transok seeks au- 
thorization to participate in the CSW System mon- 
ey pool and to borrow up to $15,000,000 through 
June 30, 1982, from the money pool. Such trans- 
actions would be under the same terms as de- 
scribed for the other applicant-declarants in the 
Commission's prior order (HCAR No. 21868). 


By supplemental order dated December 31, 1980 
(HCAR No. 21870), Transok was authorized to is- 
sue and sell short-term notes maturing no later 
than December 31, 1981, to PSO up to an aggre- 
gate outstanding principal amount of $10,000,000. 
Upon authorization of Transok’s proposed money 
pool and bank borrowings, Transok requests can- 
cellation of the authorization to issue such notes to 
PSO. 


The application-declaration as amended by the 
post-effective amendment and any further amend- 
ments are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by 
September 28, 1981, to the Secretary, Securities 
and Exchange Commission, Washington, D.C. 
20549, and serve a copy on the applicant- 
declarants at the addresses specified above. 
Proof of service (by affidavit or, in the case of an 
attorney at law, by certificate) should be filed with 
the request. Any request for a hearing shall identi- 
fy specifically the issues of fact or law that are 
disputed. A person who so requests will be notified 
of any hearing, if ordered, and will receive a copy 
of any notice or order issued in this matter. After 
said date, the application-declaration, as amended 
by the post-effective amendments or as it may be 
further amended, may be granted and permitted to 
become effective. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 653/August 31, 1981 


File No. 22—11227 
In the Matter of 


DART & KRAFT, INC. AND 
DART INDUSTRIES INC. 


NOTICE OF APPLICATION PURSUANT TO SEC- 
TION 310(b)(1)(ii) AND OPPORTUNITY FOR 
HEARING 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until Sep- 
tember 21, 1981 to request a hearing on an appli- 
cation by Dart & Kraft, Inc. and Dart Industries 
Inc., pursuant to Section 310(b)(1)(ii) of the Trust 
Indenture Act of 1939 declaring that the trust- 
eeship of Morgan Guaranty Trust Company of 
New York under two indentures of the Trust is not 
so likely to involve a material conflict of interest as 
to make it necessary to disqualify Morgan Guaran- 
ty from acting as trustee. 


TRUST INDENTURE ACT OF 1939 
Release No. 654/August 31, 1981 


File No. 22—11224 
In the Matter of 


DART & KRAFT, INC., DART INDUSTRIES INC. 
AND DURACELL INTERNATIONAL, INC. 


NOTICE OF APPLICATION PURSUANT TO SEC- 


TION 310(b)(1)(ii) AND OPPORTUNITY FOR 
HEARING 
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The Securities and Exchange Commission has is- 
sued a notice giving interested persons until Sep- 
tember 21, 1981 to request a hearing on an appli- 
cation by Dart & Kraft, Inc., Dart Industries Inc. 
and Duracell International Inc., pursuant to Sec- 
tion 310(b)(1)(ii) of the Trust Indenture Act of 1939 
declaring that the trusteeship of the Chase Man- 
hattan Bank (N.A.) under two indentures of the 
Trust is not so likely to involve a material conflict 
of interest as to make it necessary to disqualify 
Chase Manhattan from acting as trustee. 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11923/August 28, 1981 


In the Matter of 
THE CAPITOL LIFE INSURANCE COMPANY 


CAPITOL LIFE SEPARATE ACCOUNT A 
1600 Sherman Street 
Denver, Colorado 80203 


and 


SECURITY FIRST FINANCIAL, INC. 
1800 Avenue of the Stars 
Los Angeles, California 90067 


(812-4888) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM SEC- 
TIONS 26(a) AND 27(c)(2) OF THE ACT AND 
PURSUANT TO SECTION 11 OF THE ACT 
APPROVING CERTAIN OFFERS OF EX- 
CHANGE. 


Capitol Life Insurance Company (‘Capitol Life’), a 
stock life insurance company organized under the 
laws of the State of Colorado, and Capitol Life 
Separate Account A (“Separate Account’) estab- 
lished by Capitol Life and registered as a unit in- 
vestment trust under the Investment Company Act 
of 1940 (“Act”) and Security First Financial, Inc. a 
registered broker-dealer and the principal under- 
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writer for the Separate Account (hereinafter collec- 
tively referred to as “Applicants’), filed an ap- 
plication on June 9, 1981 for an amended order 
pursuant to Section 11 of the Act, approving cer- 
tain offers of exchange, and pursuant to Section 
6(c) of the Act, exempting the Applicants from the 
provisions of Sections 26(a) and 27(c)(2) of the 
Act. The requested order would supplement the 
exemptive relief previously granted (i) to the ex- 
tent necessary to include a new Group Flexible 
Payment Variable Annuity Contract (“New Con- 
tract’), to be issued by Capitol Life and funded in 
the Separate Account, in the offer of exchange al- 
lowing accumulation units of one series of the 
Separate Account to be exchanged for those of 
another series; and (ii) to the extent necessary to 
include the New Contract in the exemptions under- 
lying the current safekeeping arrangement of the 
Separate Account, previously granted pursuant to 
Section 6(c). 


On August 3, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11881) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No hearing has been re- 
quested and the Commission has not ordered a 
hearing. 


The matter has been considered and it is found 
that the granting of the application is appropriate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemptions from Sections 
26(a) and 27(c)(2) of the Act be, and hereby are, 
granted, and pursuant to Section 11 of the Act that 
the proposed offers of exchange, be, and hereby 
are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11924/August 31, 1981 


In the Matter of 


FEDERAL LIFE INSURANCE COMPANY 
(MUTUAL) 

FEDERAL LIFE VARIABLE ANNUITY 
ACCOUNT A 


and 


FED MUTUAL FINANCIAL SERVICES, INC. 
3703 West Lake Avenue 
Glenview, Illinois 60025 


(812-4864) 


ORDER AMENDING PREVIOUS ORDER PUR- 
SUANT TO SECTION 11 OF THE ACT REGARD- 
ING CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT FOR 
EXEMPTION FROM THE PROVISIONS OF SEC- 
TIONS 2(a)(32), 2(a)(35), 22(c), 22(d), 26(a), 
27(a)(3), 27(c)(1), 27(c)(2), AND 27(d) OF THE 
ACT AND RULES 22c-1 AND 22d-3 THERE- 
UNDER. 


Federal Life Insurance Company (Mutual) (“Fed- 
eral Life”), a mutual life insurance company or- 
ganized under the laws of Illinois, Federal Life 
Variable Annuity Account A (‘Account A’”’), a sepa- 
rate account of Federal Life registered as a unit in- 
vestment trust under the Investment Company Act 
of 1940 (‘Act’), and FED Mutual Financial Serv- 
ices, Inc. (“FED Mutual’) (collectively, ‘“Appli- 
cants”), filed an application on April 23, 1981, for 
an amended order pursuant to Section 11 of the 
Act approving certain cffers of exchange and pur- 
suant to Section 6(c) of the Act for exemption from 
the provisions of Sections 2(a)(32), 2(a)(35), 
22(c), 22(d), 26(a), 27(a)(3), 27(c)(1), 27 (c)(2), 
and 27(d) of the Act and Rules 22c—1 and 22d-3 
thereunder. On August 4, 1981, a notice was is- 
sued (Investment Company Act Release No. 
11884) of the filing of the application. Subsequent- 
ly, on August 7, 1981, Applicants filed an amend- 
ment to the application, in which they represented 
that the sum of (a) the contingent deferred sales 
charge which will be imposed on surrendered 
amounts under a new group deferred variable an- 
nuity contract funded in Account A and (b) the 
amounts deducted in the form of annual percent- 
age charges during the period before surrender, is 


SEC DOCKET/745 





limited in that such total sum may never exceed 
9% of the premium payment to which it relates. 


The notice issued gave interested persons an op- 
portunity to request a hearing and stated that an 
order disposing of the application would be issued 
as of course unless a hearing should be ordered. 
No request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the application, as amended, is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly. 


IT 1S ORDERED, pursuant to Section 11 of the 
Act, that the proposed transfer rights and the pro- 
posed limited offer of exchange be, and hereby 
are, approved and, pursuant to Section 6(c) of the 
Act, that the requested exemptions from Sections 
2(a)(32), 2(a)(35), 22(c), 22(d), 26(a), 27(a) (3), 
27(c) (1), 27(c)(2), and 27(d) of the Act and Rules 
22c-1 and 22d-3 thereunder, be, and hereby are, 
granted effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11924A/September 1, 1981 


In the Matter of 


ANCHOR DAILY INCOME FUND, INC. 
333 South Hope Street 
Los Angeles, California 90071 


(811-2509) 
ORDER PURSUANT TO SECTION 8(f) OF THE 


ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On August 3, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11880) of an ap- 
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plication filed on July 22, 1981 by Anchor Daily In- 
come Fund, Inc. (‘Applicant’), an open-end, 
diversified management company registered un- 
der the Investment Company Act of 1940 (“Act”), 
for an order of the Commission declaring that Ap- 
plicant has ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued un- 
less a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT 1S ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Anchor Daily Income 
Fund, Inc. under the Act shall forthwith cease to 
be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11925/September 1, 1981 


In the Matter of 


FEDERAL BOND SHARES, INC. 
1735 K Street, NW, Suite 1200 
Washington, D.C. 20006 


(811-2814) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Federal Bond 
Shares, Inc (‘Applicant’), registered under the In- 
vestment Company Act of 1940 (‘‘Act) as a closed- 
end, diversified, management investment compa- 
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ny, filed an application on June 24, 1981, for an 
order of the Commission pursuant to Section 8(f) 
of the Act declaring that Applicant has ceased to 
be an investment company. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


According to the application, Applicant filed a reg- 
istration statement under the Act on march 10, 
1978, but never filed a registration statement un- 
der the Securities Act of 1933. Applicant states 
that it never made a public offering of its securi- 
ties, has not more than 100 securityholders for the 
purposes of Section 3(c)(1) of the Act and the 
rules thereunder, and does not propose to make a 
public offering or engage in business of any kind. 
Applicant further states that its legal existence is 
inactive; it has no assets, debts or other outstand- 
ing liabilities; it is not a party to any litigation or 
administrative proceeding; and it has no share- 
holders. 


Section 8(f) of the Act provides, in part, that when 
the Commission upon application finds that a reg- 
istered investment company has ceased to be an 
investment company, it shall so declare by order 
and, upon the taking effect of such order, the reg- 
istration of such company shall cease to be in ef- 
fect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 28, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
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hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11926/September 2, 1981 


In the Matter of 


MML MONEY MARKET INVESTMENT 
COMPANY, INC. 

1295 State Street 

Springfield, Massachusetts 01111 


(812-4882) 


NOTICE OF FILING OF AN APPLICATION PUR- 
SUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER OF EXEMPTION FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-—4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that MML Money 
Market Investment Company, Inc. (‘Applicant’), 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified, manage- 
ment investment company, filed an application on 
June 5, 1981 and an amendment thereto on Au- 
gust 26, 1981, for an order pursuant to Section 
6(c) of the Act, exempting Applicant from the pro- 
visions of Section 2(a)(41) of the Act and Rules 
2a-—4 and 22c-1 thereunder, to the extent neces- 
sary to permit it to use the amortized cost valu- 
ation method for the purpose of pricing its shares 
for sale, redemption and repurchase. All interested 
persons are referred to the application on file with 
the Commission for a statement of the representa- 
tions contained therein, which are summarized be- 
low. 


Applicant states that it is a Maryland corporation 
organized on April 22, 1981, to operate as a no- 
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load fund and that its investment objectives are to 
achieve high current income, the preservation of 
capital and liquidity through investment in short- 
term debt instruments, including, but not limited to, 
prime commercial paper, certificates of deposit, 
bankers’ acceptances and obligations issued or 
guaranteed by the United States government, its 
agencies or instrumentalities. Applicant also 
states that it will invest in commercial paper only if 
it is rated A-1 or A-2 by Standard and Poor’s Cor- 
poration (““S&P’’) or P—1 or P—2 by Moody’s Inves- 
tor Service, Inc. (‘““Moody’s’”) or if it is not rated, of 
comparable quality as determined by the Appli- 
cant’s Board of Directors. Further, Applicant states 
that it will invest in corporate obligations only if 
they are rated AAA or AA by S&P or Aaa or Aa by 
Moody's. Finally, Applicant states that it is regis- 
tering under the Act concurrenily with filing this 
application. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. 


Rule 2a—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 
computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a-—4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
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struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market” fund to value its portfolio in- 
struments with over 60-day maturities on an amor- 
tized cost basis (Investment Company Act Re- 
lease No. 9786, May 31, 1977). 


Applicant represents that its directors believe that 
it is in the best interests of its potential sharehold- 
ers to use the amortized cost method of valuation 
to maintain a $1.00 share value, as this method of 
valuation will permit daily dividends to sharehold- 
ers which would not vary on account of unrealized 
capital gains and losses. At the same time, inves- 
tors would have the convenience of valuing their 
holdings based on the number of shares that they 
owned. Further, Applicant states that its directors 
have made a determination that, absent unusual 
circumstances, amortized cost value represents 
the fair value of its portfolio securities. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 


provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicant asserts that its application meets the 
standards of Section 6(c) of the Act and consents 
to the imposition of the following conditions to any 
order granting the requested relief: 


1. In supervising Applicant’s operations and 
delegating special responsibilities involving portfo- 
lio management to Applicant's investment adviser, 
the board of directors of Applicant undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish proce- 
dures reasonably designed, taking into account 
current market conditions and Applicant's invest- 
ment objectives, to stabilize Applicant’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 
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2. Included within the procedures to be adopted by 
the board of directors of each Applicant shall be 
the following: 


(a) Review by the board of directors, as 
it deems appropriate and at such inter- 
vals as are reasonable in light of current 
market conditions, to determine the ex- 
tent of deviation, if any, of the net asset 
value per share as determined by using 
available market quotations from the 
$1.00 amortized cost price per share, 
and the maintenance of records of such 
review." 


(b) In the event such deviation from the 
$1.00 amortized cost price per share 
exceeds 1 of 1 percent, a requirement 
that the board of directors will promptly 
consider what action, if any, should be 
initiated by it. 


(c) Where the board of directors be- 
lieves the extent of any deviation from 
the $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 
nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portfolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the aver- 
age maturity of portfolio instruments; 
withholding dividends; or utilizing a net 
asset value per share as determined by 
using available market quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 





'To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of directors in the exercise of its discretion 
to be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
directors’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the boards of directors’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were records required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of directors determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of direc- 
tors. 


6. Applicant will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 28, 1981, at 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11927/September 2, 1981 


In the Matter of 

FIDUCIARY MONEY MARKET TRUST 

421 Seventh Avenue 

Pittsburgh, PA 15219 

(811-3124) 

NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT FOR AN OR- 
DER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Fiduciary Money 
Market Trust (‘Applicant’), which is registered un- 
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der the Investment Company Act of 1940 (‘Act’) 
as an open-end diversified, management invest- 
ment company, filed an application on July 15, 
1981, requesting an order of the Commission, pur- 
suant to Section 8(f) of the Act, declaring that Ap- 
plicant has ceased to be an investment company 
as defined by the Act. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicant states that it registered under the Act on 
December 18, 1980, and that it simultaneously 
registered an indefinite number of its shares of 
beneficial interest of common stock under the Se- 
curities Act of 1933. The registration of those 
shares did not become effective. According to the 
application, Applicant sold $100,000 of its shares 
on January 26, 1981, to Federated Cash Manage- 
ment Corporation, its only shareholder. All of the 
shares were voluntarily redeemed at their net as- 
set value on June 5, 1981. Applicant further states 
that it was dissolved pursuant to its Declaration of 
Trust and applicable state law on June 5, 1981. 


Applicant avers that it has never made a public of- 
fering of its securities, has fewer than 100 security 
holders for purposes of Section 3(c)(1) of the Act 
and the rules thereunder, and does not propose to 
make a public offering or engage in business of 
any kind. 


Section 8(f) of the Act provides, in pertinent part, 
that when the Commission, upon application, finds 
that a registered investment company has ceased 
to be an investment company as defined by the 
Act, it shall so declare by order and, upon taking 
effect of such order, the registration of such com- 
pany under the Act shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 28, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 


Volume 23, No. 9, September 15, 1981 





affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11928/September 2, 1981 


In the Matter of 


EATON VANCE TAX FREE CASH 
MANAGEMENT FUND 

24 Federal Street 

Boston, Massachusetts 02110 


(812-4919) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT GRANTING EXEMP- 
TIONS FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 
22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Eaton Vance 
Tax Free Cash Management Fund (‘Applicant’), 
registered under the Investment Company Act of 
1940 (‘‘Act’”) as an open-end, diversified, manage- 
ment investment company, filed an application on 
July 15, 1981, and an amendment thereto on Au- 
gust 20, 1981, requesting an order of the Commis- 
sion pursuant to Section 6(c) of the Act, exempting 
Applicant from the provisions of Section 2(a)(41) 
of the Act and Rules 2a—4 and 22c-—1 thereunder 
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to the extent necessary to permit Applicant to 
value its assets pursuant to the amortized cost 
method of valuation. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein which are summarized below. 


According to the application, Applicant is a busi- 
ness trust organized under the laws of Massa- 
chusetts. Applicant's investment objective is to 
seek liquidity and safety of principal and as high a 
rate of tax free income as is consistent with those 
aims. The Applicant will invest in high quality 
municipal instruments including municipal notes, 
project notes, municipal bonds and commercial 
paper and in high quality money market instru- 
ments. High quality, as defined in the application, 
means an investment in a security that has re- 
ceived either of the two highest ratings of any ma- 
jor rating service or, if the instrument is not rated, 
of comparable quality as determined by the Appli- 
cant’s board of trustees. Though the Applicant has 
an investment policy that allows it to invest in puts, 
Applicant states in the application that it will not 
make such investments without obtaining prior 
Commission or staff approval, either by way of an 
order pursuant to application or by a no-action let- 
ter. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by the board of direc- 
tors of the registered investment company. Rule 
22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal 
underwriter therefor issuing any redeemable secu- 
rity shall sell, redeem, or repurchase any such se- 
curity except at a price based on the current net 
asset value of such security which is next com- 
puted after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a—4 adopted under the Act pro- 
vides, as here relevant, that the “current net asset 
value” of a redeemable security issued by a regis- 
tered investment company used in computing its 
price for the purposes of distribution, repurchase 
and redemption shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a—4 further 
states that portfolio securities with respect to 
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which market quotations are readily available shall 
be valued at current market value, and that other 
securities and assets shall be valued at fair value 
as determined in good faith by the board of direc- 
tors of the registered company. Prior to the filing of 
the application, the Commission expressed its 
view that, among other things: (1) Rule 2a—4 un- 
der the Act requires that portfolio instruments of 
“money market’ funds be valued with reference to 
market factors, and (2) it would be inconsistent, 
generally, with the provisions of Rule 2a—4 for a 
“money market” fund to value its portfolio instru- 
ments on an amortized cost basis (Investment 
Company Act Release No. 9786, May 31, 1977). 


Applicant believes that many investors require an 
investment vehicle that offers a constant net asset 
value per share and a relatively smooth stream of 
investment income, and believes that many of its 
shareholders would seek other alternatives if they 
could not expect that Applicant’s shares could be 
purchased and redeemed at a constant net asset 
value per share. Applicant further believes that the 
amortized cost method of valuing its portfolio se- 
curities could facilitate the maintenance of a con- 
stant net asset value per share and offer the Appli- 
cant’s shareholders the convenience of being able 
to value their investments by simply knowing the 
number of shares they own. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may con- 
ditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any pro- 
vision or provisions of the Act or of the rules or 
regulations thereunder, if and to the extent that 
such exemption is necessary or appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


Applicant represents that its board of trustees has 
determined in good faith that, absent unusual cir- 
cumstances, the amortized cost method of valuing 
portfolio securities represents the fair value of 
money market instruments. 


Applicant states that it believes the requested re- 
lief if appropriate in the public interest and consist- 
ent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. Accordingly, Applicant requests that the 
Commission issue an order pursuant to Section 6 
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(c) of the Act exempting Applicant from the provi- 
sions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent neces- 
sary to permit Applicant to compute its net asset 
value per share for the purposes of effecting sales 
and redemptions of its shares, using the amortized 
cost method. Applicant agrees that the following 
conditions may be imposed in any order granting 
the exemptions requested: 


1. In supervising the operations of Applicant and 
delegating special responsibilities involving portfo- 
lio management to the investment adviser of Ap- 
plicant, the board of trustees of Applicant under- 
takes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and Appli- 
cant’s investment objective, to stabilize Applicant's 
net asset value per share, computed for the pur- 
pose of distribution and redemption, at $10.00 per 
share. 


2. Included within the procedures to be adopted by 
the board of trustees shall be the following: 


(a) Review by the board of trustees, as 
it deems appropriate and at such in- 
tervals as are reasonable in light of 
current market conditions, to deter- 
mine the extent of deviation, if any, 
of the net asset value per share as 
determined by using available mar- 
ket quotations from Applicant’s 
$10.00 amortized cost price per 
share, and the maintenance of rec- 
ords of such review. To fulfill this 
condition, Applicant intends to use 
actual quotations or estimates of 
market value reflecting current mar- 
ket conditions chosen by the board 
of trustees in the exercise of its dis- 
cretion to be appropriate indicators 
of value, which may include, inter 
alia, (1) quotations or estimates of 
market value for individual portfolio 
instruments, or (2) values obtained 
from yield data relating to classes of 
money market instruments pub- 
lished by reputable sources. 


In the event such deviation from Ap- 
plicant’s $10.00 amortized cost 
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price per share exceeds 12 of 1 per- 
cent, a requirement that the board 
of trustees will promptly consider 
what action, if any, should be initi- 
ated. 


If the board of trustees believes the 
extent of any deviation from Appli- 
cant’s $10.00 amortized cost price 
per share may result in material di- 
lution or other unfair results to in- 
vestors or existing shareholders, it 
shall take such action as it deems 
appropriate to eliminate or to reduce 
to the extent reasonably practicable 
such dilution or unfair results, which 
may include: selling portfolio instru- 
ments prior to maturity to realize 
capital gains or losses or to shorten 
Applicant's average portfolio maturi- 
ty; withholding dividends; redemp- 
tion of shares in kind; or utilizing a 
net asset value per share as deter- 
mined by using available market 
quotations. 


3. Applicant will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days. If the disposition of a portfolio instru- 
ment should result in a dollar-weighted average 
portfolio maturity in excess of 120 days, Applicant 
will invest its available cash in such a manner as 
to reduce such average maturity to 120 days or 
less as soon as reasonably practicable. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and Ap- 
plicant will record, maintain, and preserve for a pe- 
riod of not less than six years (the first two years 
in an easily accessible place) a written record of 
the board of trustee’s considerations and actions 
taken in connection with the discharge of its re- 
sponsibilities, as set forth above, to be included in 
the minutes of the board of trustees’ meetings. 
The documents preserved pursuant to this condi- 
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tion shali be subject to inspection by the Commis- 
sion in accordance with Section 31(b) of the Act, 
as if such documents were records required to be 
maintained pursuant to rules adopted under Sec- 
tion 31(a) of the Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service, or in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of trust- 
ees. 


6. Applicant will include in each quarterly report, 
as an attachment to Form N-1Q, a statement as 
to whether any action pursuant to paragraph 2(c) 
above was taken during the preceeding fiscal 
quarter and, if any such action was taken, will de- 
scribe the nature and circumstances of such ac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than September 29, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rites and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9430/August 31, 1981 


Securities and Exchange Commission v. Richard 
W. Suter, et al. (UNITED STATES DISTRICT 
COURT FOR THE NORHTERN DISTRICT OF iL- 
LINOIS, CIVIL ACTION NO. 81 C 3865) 


William D. Goldsberry, Regional Administrator of 
the Chicago Regional Office, announced that a 
Complaint was filed on July 9, 1981 in the United 
States District Court, Northern District of Illinois, 
Eastern Division seeking to preliminarily and per- 
manently enjoin Richard W. Suter (Suter) and 
Richard W. Suter d/b/a National Investment Pub- 
lishing Co. (National) from further violations of 
Sections 5(a), 5(c) and 17(a) of the Securities Act 
of 1933; Section 10 (b) of the Securities Exchange 
Act of 1934 and Rule 10b-—5 promulgated thereun- 
der; and Sections 204, 206(1), 206(2) and 206(4) 
of the Investment Advisors Act of 1940 (Advisors 
Act) and Rules 206(4)-1(a)(2), 206(4)-1(a)(3) and 
206(4)-1(a)(5) promulgated thereunder. 


National, a sole proprietorship, wholly owned and 
controlled by Suter, is a registered investment ad- 
visor located in Chicago, Illinois. National pub- 
lishes the National Portfolio Reporter which deals 
with securities, and the National Hard Assets Re- 
porter, which deals solely with commodities. 


The Commission's Complaint alleges that, since at 
least September 1979, Suter and National made 
numerous material misrepresentations in soliciting 
subscribers to the National Portfolio Reporter. It 
further alleges that Suter and National utilized Na- 
tional’s registration with the Commission to solicit 
subscriptions to the National Hard Assets Report- 
er, after Suter’s registration with the Commodity 
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Futures Trading Commission (CFTC), had been 
revoked, creating the false and misleading 
impression that the Commission regulates com- 
modities. 


In addition, the Complaint alleges that Suter and 
National failed to allow the staff of the Commission 
to conduct an examination of National's books and 
records required to be kept in connection with Na- 
tional’s business as an investment advisor. 


Further, the Complaint alleges that Suter and Na- 
tional offered and sold unregistered securities in 
the form of investments in the income generated 
from renewal subscriptions to the newsletters of 
National. The Complaint alleges that, in the offer 
and sale of these securities, Suter and National 
made untrue statements of material facts and 
omitted to state material facts necessary in order 
to make the statements made, in light of the cir- 
cumstances, not misleading, concerning a guaran- 
tee of a 100% tax write off in 1981 without 
disclosing that the defendants had not sought an 
opinion of counsel regarding the availability of 
such a write off. The defendants also made projec- 
tions of cash returns on an investment without a 
reasonable basis in fact and without disclosing: 
that these projections were based in part on pro- 
jected renewal income for the National Hard As- 
sets Reporter (a commodities newsletter); that 
Suter’s registration as a commodities trading ad- 
visor had been revoked by the CFTC; that as a re- 
sult of the revocation of such registration, Suter 
could no longer lawfully distribute the National 
Hard Assets Reporter; that in order to meet the 
projected cash return for 1981, the defendants 
would have to receive approximately 8,300 renew- 
al orders to the National Portfolio Reporter in 
1981; and that unless National raised approxi- 
mately $475,558 in renewal income, approximate- 
ly five times the net worth of National in 1979, the 
defendants could not make the projected cash re- 
turn. 


Litigation Release No. 9431/August 31, 1981 


Securities and Exchange Commission v. T. E. 
Slanker Co., et al. (D. Ore. Civil File No. 81-540) 


Jack H. Bookey, Regional Administrator of the 
Seattle Regional Office, announced that on August 
20, 1981, Judge Owen Panner in the United 
States District Court for the District of Oregon 
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granted the Commission’s motion for a preliminary 
injunction against T. E. Slanker Company, Incor- 
porated, an Oregon Corporation registered with 
the Commission as a broker-dealer (successor to 
T. E. Slanker Company, a sole proprietorship) and 
Ted E. Slanker, Jr., its president, from further vio- 
lations of Rules 15c3- 1 (net capital rule) and 
15c3-3 (customer protection rule) under the Ex- 
change Act. 


For further information see Litigation Release No. 
9395. 


Litigation Release No. 9432/August 31, 1981 


Securities and Exchange Commission v. James J. 
Roach and Michael's Eatery Inc. (U.S.D.C., 
W.D.N.Y.) 81 Civil 419 


Donald N. Malawsky, Administrator of the New 
York Regional Office, announced that on July 21, 
1981, James J. Roach and Michael’s Eatery, Inc. 
each consented to the entry of Judgments of Per- 
manent Injunction without admitting or denying the 
allegations contained in the Commission’s Com- 
plaint. The Complaint, filed in the Western District 
of New York on May 22, 1981, had alleged that 
Roach and Michael's violated the registration and 
anti-fraud provisions of the securities laws by so- 
liciting the purchase of and selling unregistered 
Michael's securities totalling over $300,000 to 
over 170 members of the investing public. The 
Commission further alleged that the sales were 
made by means of false and misleading state- 
ments concerning the risks of the venture and the 
value of shareholders’ equity. The Judgments, is- 
sued by the Honorable John T. Elfvin, United 
States District Judge for the Western District of 
New York, permanently restrain and enjoin Roach 
and Michael's from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act of 1933 
and Section 10(b) of the Securities Exchange Act 
of 1934 and Rule 10b—5 thereunder. 


The Judgments also require Roach and Michael's 
to (1) within sixty days, distribute stock certificates 
to all shareholders; (2) within thirty days, distribute 
copies of this Litigation Release to all sharehold- 
ers or in the alternative, supply to the Commission 
a complete shareholders list so that the Commis- 
sion can distribute said Litigation Release; and (3) 
within sixty days, hold elections, elect directors 
and officers, hold board meetings and conduct 
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business in compliance with the applicable provi- 
sions of the New York Business Corporation Laws. 


(SEC v. James J. Roach, U.S.D.C., W.D.N.Y., 81 
Civ. 419). 


Litigation Release No. 9433/August 31, 1981 


United States v. Cathryn Wencke (S.D. Cal., 
CR-81-483) 


The United States Attorney’s office in San Diego, 
California and the Securities and Exchange Com- 
mission jointly announced that, on August 12, 
1981, a United States District Court jury sitting in 
San Diego found Cathryn Wencke guilty of two 
counts of perjury. 


The indictment, handed down April 22, 1981, 
charged her with one count of testifying falsely on 
May 15, 1979 in a deposition taken by the Securi- 
ties and Exchange Commission in SEC v. Book- 
keepers, Ltd., et al. concerning the location and 
existence of certain business records, in violation 
of Title 18, United States Code, Section 1621. 


The indictment also charged her with one count of 
testifying falsely before the Federal Court in San 
Diego on July 9, 1980, in a hearing in SEC v. Wal- 
ter Wencke, et al., also concerning the location 
and existence of certain business records, in vio- 


lation of Title 18, United States Code, Section 
1623. 


United States District Judge Howard Turrentine 
set sentencing for September 28, 1981. Each 
count carries a maximum sentence of five years’ 
imprisonment and a fine of $2,000 and $10,000, 
respectively. 


For further information, see Litigation Release No. 
9353, April 29, 1981. 


Litigation Release No. 9434/September 1, 1981 


Securities and Exchange Commission v. Auto- 
mated Technology Corporation (United States 
District Court for the District of Columbia, Civil Ac- 
tion No. 81-1742) 


The Commission announced today that on August 
28, 1981, the United States District Court for the 
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District of Columbia entered a Final Judgment of 
Permanent Injunction against Automated Technol- 
ogy Corp. (“ATC”) of Hackensack, New Jersey re- 
straining and enjoining ATC from failing to file 
timely periodic reports and ordering it to comply 
with certain undertakings. ATC, consenting to the 
entry of the Court's Judgment, admitted that it had 
failed to timely file 14 reports with the Commis- 
sion. The Commission's Complaint was filed on 
July 27, 1981. 


The Complaint had alleged that ATC, as part of a 
continuing course of violative conduct extending 
over several years, failed to timely file certain An- 
nual and Quarterly Reports with the Commission. 
ATC has agreed to adopt certain procedures to 
assure timely filing of reports required to be filed 
under the Securities Exchange Act of 1934. 


Litigation Release No. 9435/September 1, 1981 


United States of America v. Paul F. Kendrick (In- 
dictment No. 81-312-WWS, N.D. Calif.) 


G. William Hunter, United States Attorney for the 
Northern District of California, and Bobby C. Law- 
yer, Associate Regional Administrator in charge of 
the San Francisco Branch Office of the Securities 
and Exchange Commission, announced that on 
August 19, 1981, a federal grand jury in San 
Francisco returned a four-count indictment against 
Paul F. Kendrick (‘‘Kendrick’’) of Atherton, 
California. The indictment charges Kendrick with 
two counts of securities fraud in violation of Sec- 
tion 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder, and with two counts 
of perjury in violation of Title 18, United States 
Code, Section 1621. 


The indictment alleges that Kendrick, president of 
Paul Kendrick & Co., Inc. (“Kendrick & Co.”), a 
broker-dealer for securities, converted funds from 
customer accounts in August and September of 
1976. Kendrick is alleged to have converted or 
caused conversion of $150,000 of one customer's 
funds. He is alleged to have converted or caused 
conversion of over $100,000 belonging to another 
customer, the Congregation of the Passion, a reli- 
gious organization in Chicago, Illinois. The indict- 
ment also charges that on two separate occasions 
in 1978 Kendrick lied in testimony before an officer 
of the Commission regarding his handling of the 
Congregation of the Passion’s accounts. 
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The criminal case is based in material part on alle- 
gations underlying an administrative proceeding 
initiated by the Commission against Kendrick and 
Kendrick & Co. in July 1978 and settled by 
consent in August 1979, without their admitting or 
denying the Commission’s allegations. 


For further information as to the Commission’s 
Administrative Proceeding, see Securities Ex- 
change Act of 1934 Release Nos. 14962/July 14, 
1978, and 16101/August 13, 1979. 


Litigation Release No. 9436/September 2, 1981 


Securities and Exchange Commission v. Herbert 
G. Paige and Pasha Service Corporation (United 
States District Court for the District of Columbia, 
Civil Action No. 81-2066). 


The commission today announced the filing of an 
action for injunctive and other equitable relief 
against Herbert G. Paige (‘Paige’), of Coral Ga- 
bles, Florida, and Pasha Service Corporation, 
(“Pasha”) a Florida corporation which, according 
to the Commission’s Complaint, was formed and 
controlled by Paige. Paige was from 1970 through 
October 1978, the principal officer of the beverage 
operations of General Cinema Corporation (“Gen- 
eral Cinema’) and was a Senior Vice President of 
General Cinema from 1975, and a director from 
1977, until his resignation in October 1978. The 
Complaint alleged that Paige and Pasha violated 
anti-fraud and proxy solicitation provisions of the 
Securities Exchange Act of 1934 (the “Exchange 
Act’’) and rules thereunder and aided and abetted 
violations of periodic reporting provisions of that 
Act and rules thereunder. 


The Complaint alleges that, at Paige’s direction, 
Crown Cork & Seal Co., Inc. (“Crown Cork’’)* 
made about 42 payments of funds to Pasha from 
1970 through October 1978 for a total sum of 
about $5.9 million, which was misappropriated and 





*The United States District Court for the District of 
Columbia entered a Final Judgment against 
Crown Cork on September 2, 1981 in a separate 
Commission enforcement action. Crown Cork con- 
sented to entry of the Final Judgment without 
admitting or denying the allegations in the Com- 
mission’s Complaint filed in that action. See Litiga- 
tion Release No. 9437/September 2, 1981. 
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wrongfully converted by paige and Pasha to their 
own use and benefit. The Complaint alleged that, 
following the commencement of the payments, 
Paige directed the managers of General Cinema’s 
bottling plants to purchase most of their cans and 
bottle caps from Crown Cork. The Complaint fur- 
ther alleges that, during the period from 1976 
through 1978, Crown Cork’s financial subsidiary 
entered into certain transactions with Paige, which 
included two loans for a total of $1.75 million and 
the financing of the purchase of an airplane. The 
Complaint alleged that in 1977 Paige used his au- 
thority to negotiate leases for facilities leased by 
General Cinema’s bottling subsidiary to permit the 
then president of Crown Cork to become a co- 
owner of a warehouse that was leased by the bot- 
tling subsidiary. The Complaint charged that Paige 
made untrue and misleading statements to Gener- 
al Cinema concerning his renumeration and trans- 
actions with Crown Cork and thus aided and 
abetted and caused misstatements and omissions 
in General Cinema’s Annual Reports on Form 
10-K from 1970 through 1978 and proxy state- 
ments of 1977 and 1978. 


The Commission is seeking final judgments en- 
joining the defendants from violating Sections 
10(b), 13(a) and 14(a) of the Exchange Act and 


Rules 10b-5, 12b—20, 13a—1, 14a-3 and 14a-9 
thereunder as well as ordering the defendants to 
make appropriate disgorgement. 


Litigation Release No. 9437/September 2, 1981 


Securities and Exchange Commission v. Crown 
Cork & Seal Co., Inc. (United States District Court 
for the District of Columbia, Civil Action No. 
81-2065). 


The Commission announced today that the United 
States District Court for the District of Columbia 
entered a Final Judgment of Permanent Injunction 
against Crown Cork & Seal Co., Inc. (“Crown 
Cork’) in a Commission enforcement action insti- 
tuted today. The Complaint alleged that Crown 
Cork violated anti-fraud, periodic reporting and 
books and records provisions of the Securities Ex- 
change Act of 1934 (the “Exchange Act’) and 
rules thereunder. The Final Judgment enjoined 
Crown Cork from violating the foregoing provisions 
in connection with competitive allowances or pay- 
ments in the nature of competitive allowances paid 
by check and ordered Crown Cork to comply with 
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certain undertakings. Crown Cork consented to 
entry of the Final Judgment without admitting or 
denying the allegations of the Commission’s Com- 
plaint. 


The Complaint alleged that from 1970 through Oc- 
tober 1978 Herbert G. Paige (“Paige”) was the 
principal officer of the bottling operations of Gen- 
eral Cinema Corporation (“General Cinema’) and 
was responsible for negotiating purchases of met- 
al cans and bottle caps from suppliers, including 
Crown Cork. The Complaint alleged that he was 
also responsible for negotiating the amounts of 
competitive allowances, rebates or discounts pro- 
vided by suppliers of such goods. The Complaint 
alleged that Pasha Service Corporation (“Pasha”) 
was incorporated in Florida in 1970 and was 
controlled by Paige. The Complaint alleged that on 
Paige’s instructions, Crown Cork made payments 
totalling about $5.9 million to Pasha from 1970 
through 1978 and that Crown Cork should have 
known and was reckless in not knowing that the 
payments to Pasha were not for the use or benefit 
of General Cinema and that such funds were be- 
ing used for the personal benefit of Paige. The 
Complaint also alleged that from 1976 through 
1978 a subsidiary of Crown Cork entered into 
transactions with Paige, including two loans to 
Paige, totalling $1.75 million, and the financing of 
the purchase of an airplane. Paige defaulted on 
his loans and although making the required inter- 
est payments, in settlement of the principal 
amount repaid all but approximately $300,000 of 
the $1.75 million in principal owed. The rental pay- 
ments for the airplane were paid in full. The Com- 
plaint further alleged that in 1977 and 1978 Paige 
arranged for the then president of Crown Cork to 
enter into a partnership from which Paige leased a 
warehouse on behalf of a General Cinema subsid- 
iary. The Complaint alleges that the transaction 
was contrary to established and well-known prac- 
tices of Crown Cork and upon its disclosure to oth- 
ers in Crown Cork’s management the transaction 
was disclosed to General Cinema and rescinded. 
The Complaint alleged that neither the payments 
to Pasha nor the other transactions were disclosed 
by Crown Cork in its Annual Reports on Form 
10—K. The Complaint further alleged that during 
the period from December 19, 1977 through the 
present, Crown Cork has failed to make and keep 
books, records, and accounts, which in reasonable 
detail, accurately and fairly reflect the transactions 
and dispositions of its assets, in that it recorded 
the payments to Pasha as payments to General 
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Cinema for competitive allowances, discounts or 
rebates when, in fact, Crown Cork should have 
known and was reckless in not knowing that the 
payments were for the benefit and use of Paige. * 


Crown Cork was enjoined from violating Sections 
10(b) and 13(a) of the Exchange Act and Rules 
10b-5(b), 12b-20 and 13a-1 thereunder in con- 
nection with statements concerning competitive al- 
lowances or payments in the nature of competitive 
allowances paid by check. Crown Cork was also 
enjoined from violating Section 13(b)(2)(A) of the 
Exchange Act by failing to make and keep books, 
records and accounts which, in reasonable detail, 
accurately and fairly reflect such payments. The 
Final Judgment also ordered Crown Cork to com- 
ply with certain undertakings. Crown Cork under- 
took to continue to maintain certain procedures 
relating to verification of the status of recipients of 
competitive allowances or similar payments, the 
authority of the recipient to receive the payments, 
receipt and form of delivery of the payments as 
well as customer approval of loans or extensions 
of credit to officers, directors, employee or agents 
of the customer. Crown Cork also made undertak- 
ings concerning the composition of the Audit Com- 
mittee of its Board of Directors, a review and 


*The Commission has instituted a separate action 
in the United States District Court for the District of 
Columbia for injunctive and other equitable relief 
against Paige and Pasha. See Litigation Release 
No. 9436/September 2, 1981. 
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investigation to be conducted by the Audit Com- 
mittee of matters alleged in the Complaint, a re- 
port by the Audit Committee to the Board of Direc- 
tors, action by the Board of Directors on such 
report, and periodic reviews by the Audit Commit- 
tee of Crown Cork’s financial controls and ac- 
counting procedures for the payment of competi- 
tive allowances and similar payments. Crown Cork 
also undertook to describe the enforcement action 
in a Current Report on Form 8-K. 


United States v. Steven G. Weil, et al. 
Litigation Release No. 9438/September 2, 1981 


The Securities and Exchange Commission and 
John S. Martin, Jr., United States Attorney for the 
Southern District of New York, announced today 
the sentencing of Steven Gary Weil for his convic- 
tion of five counts of perjury. Mr. Weil was con- 
victed on July 14, 1981 of five counts of making 
prejurious statements before the staff of Securities 
and Exchange Commission during a private inves- 
tigation of Micro-Therapeutics, Inc. Judge Robert 
Sweet, United States District Judge for the South- 
ern District of New York, sentenced Weil to one 
year in prison, three years probation and a fine of 
$1,000 for each count upon which Mr. Weil was 
convicted. 


See Litigation Release No. 8072, August 17, 1977; 
No. 8719, April 11, 1979; and No. 9393, July 14, 
1981 
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